no extraterritorial effect in Oregon. Citing Supreme Court authority 1 1 for the proposition that the full faith and credit clause does not prohibit a state court from applying its own law in an action for the redress of an injury occurring within the forum state, the Oregon tribunal concluded that it was not required to enforce the policy expressed in the Idaho statute.
12
Liberty Mutual Insurance Co. v. Goode Construction Co. 13 Budano, who resided and was employed in the District of Columbia, was injured while working on a construction project in Virginia on which his District of Columbia employer was a subcontractor. After accepting compensation from the subcontractor under District of Columbia law, Budano, joined by the compensation insurer and alleging that his injury was caused by the negligence of the general contractor's employees, brought a third-party tort action in Virginia against the general contractor. Defendant urged that Virginia law was controlling and that, under it, a general contractor is an employer, not a third party liable in tort to the employees of his subcontractors. The court rejected this argument on the theory that the compensation law of the District of Columbia, under which defendant was a "third party," was incorporated in Budano's employment contract, 14 and was therefore controlling. Standard Oil Co. v. Lyons, 1 5 Raiche v. Standard Oil Co'.1 6 Lyons and Raiche, both residents of Iowa, were killed by the explosion of a chemical waterproofing which they were applying inside a large metal tank being built in Illinois. The dependents of both workers received workmen's compensation awards under the Iowa act. Thereafter, their administrators, claiming that the manufacturer was negligent in selling the chemical without notice of its highly volatile character, brought separate wrongful-death actions against the manufacturer of the waterproofing in a federal court in Iowa. The insurer joined in both actions. In both cases, the court reasoned that the controlling law was the compensation act of the state in which decedent had made his contract of employment. In the Lyons case, the court then found that because the offer of employment had been spoken in Illinois and accepted in Iowa (via telephone), the contract had been made in Iowa. Under the Iowa compensation act, Lyons' administrator could properly maintain the wrongful death action. In the Raiche case, on the other hand, the court found that decedent had been in Illinois when he accepted the offer of employment, and that his contract thus had been made in Illinois. Since, under the law of Illinois, the acceptance of compen-11. Alaska Packers Ass'n v. Industrial Acc. Comm'n, 294 U.S. 532 (1935) . 12. IDAHO CODE ANN. § 43-1004 (1932) (at the time of the Personius case), currently IDAHO CODE ANN. § 72-204 (1947) . 13. 97 F. Supp. 316 (E.D. Va. 1951 ). 14. Id. at 317. For other discussions of this theory, see Magee v. McNany, 10 F.R.D. 5, 10 (W.D. Pa. 1.950) ; Reutenik v. Gibson Packing Co., 132 Wash. 108, 122, 231 Pac. 773, 777 (1924) ; Anderson v. Miller Scrap Iron Co., 176 Wis. 521, 524, 182 N.W. 852, 853 (1922) . See also Betts v. Southern Ry., 71 F.2d 787, 789 (4th Cir. 1934) ; Alexander v. Creel, 54 F. Supp. 652, 658 (E.D. Mich. 1944 ). 15. 130 F.2d 965 (8th Cir. 1942 ). 16. 137 F.2d 446 (8th Cir. 1943 ).
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sation had the effect of vesting the tort cause of action exclusively in the insurer, the court dismissed the administrator's action--despite the fact that compensation had been paid to Raiche's dependents pursuant to the Iowa, not the Illinois, act.
Choice-of-Law Problems
The foregoing cases typify rapidly increasing litigation which often presents two difficult choice-of-law problems. The first is to determine the applicable compensation statute for deciding whether the defendant is a third party. The second, to decide which state's act establishes whether the employee, his administrator, or his insurer may properly assert the third-party tort claim. Underlying both problems is the further question-does the Constitution require any particular choice of law? These questions arise because definitions of "third party" vary greatly from state to state, 17 and because compensation acts differ in delimiting the respective rights of the injured employee and the compensation insurer to maintain a tort action against a third-party tortfeasor once the employee has accepted statutory compensation for his injury.
These various third-party provisions were enacted not for the benefit of the third party,' 8 but to protect the insurer's right to reimbursement and to prevent the employee from obtaining the unjust enrichment of a double recovery -compensation plus tort damages-for the same injury. 19 v. Milhiser, 231 Ind. 180, 187,-106 N.E.2d 453, 457 (1952) ; Kandelin v. Lee Moor Contracting Co., 37 N.M. 479, 484, 24 P.2d 731, 734 (1933) , quoting from McArthur v. Dutee W. Flint Oil Co., 50 R.I. 226, 231, 146 Atl. 484, 487 (1929) ; Reutenik v. Gibson Packing Co., 132 Wash. 108, 123, 231 Pac. 773, 778 (1924) ; Bernard v. Jennings, 209 Wis. 116, 120, 244 N.W. 589, 591 (1932) .
20. The textual description that follows does not purport to be a complete and ac-provide that the employee's acceptance of compensation subrogates 21 the person who has paid or is responsible for paying the compensation to the employee's rights against the third party. REv. 514 (1953) , in which the Grasse case is read narrowly as affecting only actions by compulsorily, rather than electively, bound employees against compulsorily bound employers. A broader construction was accepted in a subsequent case, Geneva Constr. Co. v. Martin Transfer & Storage Co., 351 Ill. App. 289, 114 N.E.2d 906 (1953) , in which the distinction between compulsorily and electively bound employees and employers is not mentioned. This case also established that, in Illinois, insurers have a common-law right to subrogation for the amount of compensation paid, in the absence of a statutory provision therefor. On the latter point, see note 77 infra.
22. Some of the statutes cited in note 21 .supra, as well as the earlier legislation from which they were derived, required an injured employee to make a complicated and often inequitable election either to seek compensation or to pursue the third party; he could not do both. Most states have now abandoned this election system, and courts and legislatures have made its operation less harsh in the states where it still remains. See Riesenfeld, supra note 17, at 569; statutes cited notes 23 and 24, infra.
[Vol. 68: 54 subrogee can proceed directly against the third party, 23 the employee being entitled to any recovery in excess 24 of the compensation award. Other statutes permit the employee to maintain a tort action against the third party, but provide that the insurer has a lien on the judgment recovered for the amount of the compensation award, or is entitled to reimbursement for that amount from the proceeds of the action.
25 Several statutes also provide that if the employee does not bring his action against the third party within a specified time (usually six months or one year), his insurer may do so. 26 In only two states are the compensation acts silent as to the maintenance of tort actions against third parties.
2 7 In both, courts have held that the employee may retain the compensation award and the proceeds of his tort recovery without reimbursing his insurer for the compensation benefits received. The administration of these third-party provisions is sufficiently difficult in cases in which all of the relevant events occurred within one state. A case involving contacts with two or more states presents added complications, however, for the compensation laws do not include provisions designed to resolve a conflict of laws. The purpose of this article is to discuss the problems created by multi-state fact situations and to evaluate the choice-of-law rules that courts apply in resolving those problems. 16 (1945) .
Despite the clear statements by Justices Black and Jackson, it was said that in Hughes v. Fetter, supra, (and similar cases) the Supreme Court "was not concerned with the impact of full faith and credit upon the complexities of choice of law" because "Wisconsin was not here trying to apply its own law to the transaction . . . ." Reese, Full Faith and Credit to Statutes: The Defense of Public Policy, 19 U. CHI. L. REv. 339, 345 (1952) . Although Hughes v. Fetter involved the narrow question whether Wisconsin could close the doors of its courts to a cause of action based on the Illinois wrongful death statute, the court recognized that if this question were answered in the negative (as it was) Wisconsin would have a "constitutional obligation to enforce the rights and duties validly created under the laws of other states ... ." 341 U.S. at 611. Thus a choice of law is implicit in the decision, for unless it is assumed that the law of the place of the wrong is determinative of the existence of a cause of action, the narrow question presented to the Court could not arise. The same choice of law assumption is made in First Nat'l Bank v. United Air Lines, supra at 397-98.
For a clear exposition of the argument that full faith and credit involves a constitutional choice of law, see Rheinstein, The Constitutioml Bases of Jurisdiction, 22 U. CHI. L. REV. 775, 788-89 (1955) .
31 Full faith and credit relied upon as a basis of decision: Bradford Elee. Light Co. v. Clapper, 286 U.S. 145 (1932) ; Ohlhaver v. Narron, 195 F.2d 676, 679 (4th Cir. 1952) ; Alexander v. Creel, 54 F. Supp. 652, 656-58 (E.D. Mich. 1944) ; Biddy v. Blue Bird Air Serv., 374 Ill. 506, 511-12, 30 N.E.2d 14, 19 (1940) ; Smith v. Clavey Ravinia Nurseries, Inc., 329 Ill. App. 548, 560, 69 N.E.2d 921, 927 (1946) . But see discussion of Clapper in note 47 infra. See also Cole v. Industrial Comm'n, 353 Ill. 415, 187 N.E. 520 (1933) .
Full faith and credit rejected as basis of decision: Jonathan Woodner Co. v. Mather, [Vol. 69:54 Lanza 32 held that the Constitution does not compel any particular choice among alternative compensation acts in characterizing defendants as third parties.
Carroll v. Lanza was a tort action brought in a federal court in Arkansas by a subcontractor's employee.
3 3 Plaintiff sought redress from a, general contractor for injuries received in the course of employment in Arkansas. The plaintiff bad been hired in Missouri, the state in which he and the subcontractor resided. The subcontractor carried insurance for his employees under both the Missouri and Arkansas acts, and the plaintiff, before commencing the tort action, had received compensation under both statutes, although a final award had not been made under either. The trial court rejected the contention 34 that it was obliged to give full faith and credit to the Missouri compensation act, which relieved general contractors of common-law liability for injuries to the employees of subcontractors.5 Under the Arkansas act, which the trial court held to be applicable, the defendant was liable as a third party. 39. 349 U.S. 408 (1955) . That neither the majority of the Supreme Court nor the dissenting Justices (Frankfurter, Harlan and Burton) found any merit in the court of appeals reliance on the Magnolia case is noteworthy. The majority concluded that Magnolia was not in point because the plaintiff in that case had obtained a final award of compensation in the state of injury before returning to the state of his residence to commence a second action. The Court made no mention of the fact that the second action was not in tort but was a claim for additional compensation under the statute of the employee's home state. In connection with its discussion of Pacific Employers Ins. Co. v. Industrial Acc. Comm'n, 306 U.S. 493 (1939) , however, the Court did assert that the fact that Carroll v. Lanza was a common-law tort action rather than a claim for statutory compensation "is not in our judgment a material difference." 349 U.S. at 412. Although this statement in the future properly might be limited so that the "balancing of interests" doctrine of full faith and credit to statutes is equally applicable to actions for tort or for compensation, in light of the Court's ground for distinguishing the Magnolia case the quoted declaration nevertheless might be interpreted to mean that where an employee has received a final compensation award under the statutes of one state, a
1958]
In an opinion by Justice Douglas, the Court applied the "balancing of interests" doctrine of Pacific Employers Insurance Co. v. Industrial Accident Commission. 40 Pacific Employers, the Court said, "teaches that in these personal injury cases the State where the injury occurs need not be a vassal to the home state and allow only that remedy which the home State has marked as the exclusive one. The State of the forum also has interests to serve and protect."
' 41 Because the state of injury has "large and considerable" interests such as the "problems of medical care and of possible dependents, '42 the Court concluded that Arkansas could refuse to adopt Missouri's policy and could apply its own law "even though in this case Carroll's injury may have cast no burden on her or on her institutions. ' 43 In so holding, the Court actually extended the Pacific Employers doctrine, since that case, unlike Carroll, involved not a tort action but a claim for statutory compensation. 44 Thus, the effect of Carroll is to enable the courts of a state in which an injury has occurred to apply the laws of that state in determining whether the injured employee is limited to statutory workmen's compensation or has, in addition, a remedy in tort. Carroll v. Lanza extends other recent decisions constricting the area of constitutional compulsion for state choice-of-law decisions. 47 In Pacific Employers, for instance, the Court had given attention to the relative weight of the interests of California and Massachusetts and had emphasized that California, the forum state, attached importance to its policy of affording plaintiff a remedy under local law. 48 In Carroll, however, the Court necessarily implied that the interests of the injured employee's home state and of the state in which the tort occurred need no longer be balanced in the light of each particular fact situation. 49 The Court held that the mere occurrence of the injury in Arkansas, without more, was sufficient to give courts sitting in Arkansas complete freedom in making their choice of law. Moreover, the Court stated that this choice-of-law freedom would exist were Arkansas' interests not actually present in any given case 80 but only inherent in the "kind of situation presented." S. 408, 421 n.3 (1955) .
49. The Court thus rejected the procedures followed in Bradford Elec. Light Co. v. Clapper, 286 U.S. 145 (1932) (interests of home state and state of injury carefully examined), and Alaska Packers Ass'n v. Industrial Acc. Comm'n, 294 U.S. 532, 550 (1935) (interests of California, the forum and place of contract, found "greater" than those of Alaska).
50. In dissent, Justice Frankfurter, after reciting the facts to show that Arkansas had no particular interest in the case before the Court, remarked upon the extent to which the majority was departing from the theory of the Clapper case: "What might be regarded as the societal interest of Arkansas in the protection of the bodily safety of workers within its borders is an interest equally true of any jurisdiction where a workman is injured and exactly the sort of interest which New Hampshire had in Clapper." Carroll v. Lanza, 349 U.S. 408, 420-21 (1955) .
51. 349 U.S. at 413.
the inference that the forum is free to apply its own conflicts rules in deciding whether an injured employee or only his compensation insurer is entitled to maintain a third-party tort action. The inference finds further support in the fact that a state's interest in determining who may assert a cause of action in its courts is perhaps an even more important and fundamental interest than one based on the possibility of a burden on the state's resources caused by inadequately compensated 52 workers.
53
In sum, the Constitution affords no guidance in solving the conflict-of-laws problems under consideration. Attention must turn, therefore, to nonconstitutional standards applicable in this area.
NONCONSTITUTIONAL CHOICE-OF-LAW CRITERIA

Who is a Third Party?
In some states, an injured worker may sue a "fellow employee" in a thirdparty tort action; in others, the injured worker is restricted to statutory compensation. Similarly, some states regard a general contractor as an employer of the employees of his subcontractor and thus not liable to them in tort; elsewhere, the general contractor is a third party vis-i-vis the employees of his subcontractors. Thus, in cases in which the relations of the parties have relevant contacts in two or more states, the choice of law often determines the liability of the person responsible for the plaintiff-employee's injury.
Courts have rested that choice of law on a variety of theories. Some decisions rely on the fact that the general contractor was required to insure the employees of his subcontractors under the law of the state in which the work was done and the injury occurred. 54 In other cases, courts have sought to apply the law of the jurisdiction which had the most significant contacts with the tort.
5 5 And in still others, the traditional references to place of injury 60 or 52. It is suggested here that the statutory workmen's compensation is not, by common-law and statutory wrongful-death standards, "full" compensation. Tort damages will almost invariably be greater than the statutory compensation for the same injury. Compare the compensation award with the tort judgment in Personius v. Asbury Transp. Co., 152 Ore. 286, 53 P.2d 1065 (1936) , related in the text accompanying note 10 stupra. 53. The right to apply local rules governing capacity to sue is certainly as important to the forum as the right to apply local statutes of limitation. The Supreme Court has recently held that the forum's application of a local statute of limitation to a cause of action based on a sister state's wrongful-death statute is not a denial of full faith and credit, although the local limitation period expired before that of the sister state. Wells v. Simonds Abrasive Co., 345 U.S. 514 (1953 [Vol.68:54 compensation r5 have been regarded as the primary conflict-of-laws determinants.
Considered factually, these cases fall into two distinct groups within each of which a choice-of-law pattern is discernible. In the first group, the plaintiff's presence in the state of injury was clearly of a transient nature. For example, in Ohlihaver v. Narron 58 plaintiff and defendant-residents of New York and fellow employees of a New York corporation-were injured in an automobile accident in North Carolina while on a business trip for their employer. At trial, the defendant was awarded a summary judgment on the ground that, under New York law, workmen's compensation is the exclusive remedy for an employee injured in the course of his employment by the negligence of a fellow servant. In affirming the judgment for defendant, the Fourth Circuit reasoned that New York law was applicable because the plaintiff, the defendant, and their employer were New York residents, the contract of employment was made in New York, and the plaintiff's and defendant's activities were directed from that state.° Similarly, in Stacy v. Greenberg 60 the Supreme Court of New Jersey applied New York law since plaintiff and defendant, though injured in a New Jersey automobile accident, were returning to their employer in New York from a business trip to Pennsylvania. Both parties were residents of New York who had made their employment contracts there and, according to the court, had subjected themselves to the New York workmen's compensation law. The court described them as "merely . . . transients en route" with a "purely casual" contact in New Jersey, and found nothing in the public policy of New Jersey that required the application of local law under those circumstances.
6 ' In the second group of cases, the injured plaintiff has usually left his home state to work temporarily in another state-frequently on a construction project. Jonathan Woodner Co. v. Mather 62 is typical. Mather, the plaintiff, resided in the District of Columbia and was employed there by a subcontractor to work on a construction project in Maryland for which the defendant, Jonathan Woodner Company, was the general contractor. The subcontractor carried compensation insurance for his employees under both the District of Columbia and the Maryland acts, and the general contractor carried insurance for the subcontractor's employees under the Maryland act. Mather, injured in Maryland through the alleged negligence of an employee of the general contractor, did not claim compensation under either statute but brought a In dealing with similar sets of facts, the First and Fifth Circuits have made their choice of law solely on the basis of the place of injury. 5 The federal court for the Western District of Arkansas has grounded its choice not only on the occurrence of the injury within the state but on "the public policy in Arkansas favoring common-law right of action for injuries to persons and property." 6 6 At the other extreme, the federal court for the Eastern District of Virginia has attached little importance to the facts that the injury occurred within Virginia and that the general contractor was required to carry compensation insurance for the employees of his subcontractor under the law of Virginia.
67 Rather, the court applied the law of the District of Columbia, which was where the plaintiff-employee 6 8 and the subcontractor for whom he Mass. 1946) . The court's statement begs the question, for it speaks only of an "employee-employer suit," whereas in the Jonathan Woodner case the primary question was whether the defendant, a general contractor, was an "employer" of the plaintiff within the meaning of the Maryland and District of Columbia compensation acts.
65. Tucker v. Texas Co., 203 F.2d 918 (5th Cir. 1953 [Vol. 68: 54 worked resided, where the plaintiff was normally employed, and where his contract of employment was made with reference to the local workmen's compensation act. Consequently the general contractor was held not to be exempt from tort liability to the employees of his subcontractors.
It is apparent that case law establishes no clear line of decision on the choice-of-law problem involved in determining who is a third party. Practically all recent cases do indicate, however, that courts find it necessary to refer to more than simply the place of injury, contract, or trial. Although place of injury still carries great weight, the courts seem to be groping toward a "proper-law" concept in which the following factors are weighed: the transitory character of the injured employee's presence in a particular state, the place of compensation, whether the injured employee's contract specifically refers to one particular compensation act, whether the general contractor is legally required to insure the employees of his subcontractors, and whether the public policy of the forum favors expansion or restriction of employees' common-law remedies.
Who is Entitled to Maintain the Third-Party Tort Action?
The nonconstitutional choice-of-law rules applied by courts to determine whether the plaintiff may maintain a third-party tort action have focused upon the place of compensation, 6 9 the place of injury, 70 and the place of employment. 71 Since none of these formulas produce desirable results in all of the varying fact situations, inquiry should be directed to the choices of law actually made in different factual contexts.
Forum as the Place of Compensation but not the Place of Injury
In cases in which the forum for the third-party action is the state where compensation was accepted or awarded but is not the state in which the compensable injury occurred, the courts, with one exception, 72 have enforced the applicable subrogation provision, if any, of the local compensation act. The third party has thereby been protected from separate lawsuits by the injured employee and the insurer, and the insurer's right to reimbursement has been assured by allowing him to intervene in an employee's action, 7 " to continue an action commenced by the administrator of an 69. See, e.g to commence and maintain a tort action against the third party, 7 0 to sue the third party on an implied contract of indemnity, 7 7 and to sue the employee or his administrator after the employee has recovered from the third party.
78
The single exception to this rule is found in the previously described Lyons and Raiche cases, 79 which demonstrate the fallacies inherent in mechanically applying an over-simplified choice-of-law rule, and the necessity for deliberate characterization of the problem to be solved. Both cases arose from the same accident and were decided by the same court. Both decedents were employed on a temporary day-to-day basis, both were residents of Iowa, and the dependents of each received compensation awards under the Iowa act. Despite the overwhelming similarity in the factual situations, the court held that Lyons' administratrix could maintain a wrongful-death action against the 74. Betts v. Southern Ry., 71 F.2d 787 (4th Cir. 1934 Cir. 1942) .
76. This is the effect of the decision in Raiche v. Standard Oil Co., 137 F.2d 446 (8th Cir. 1943) , dismissing the action commenced by the deceased employee's administrator on the ground that the estate had no interest in the cause of action, that all of the cause of action had "passed" to the insurer under the law of Illinois. See L. Rxv. 531, 568 nn.225 & 226 (1954) . By limiting the recovery to the amount of compensation paid and allowing that recovery to be set off against a judgment recovered against the third party in a tort action (see Travelers Ins. Co. v. Northwest Airlines, Inc., supra at 623), these cases are in accord with the general policy immunizing the third party from double liability. They are, however, in conflict with the frequently expressed policy that the third party should not be subjected to double suit. It may be questioned therefore whether this trend should be encouraged. See Staples v. Central Sur. & Ins. Co., 62 F.2d 650 (10th Cir. 1932) ; Note, 35 MINN. L. REv. 685 (1951) . That at least one of the states that allow quasi-contractual recovery by the insurer (Illinois-Hyland v. 79 W. Monroe Corp., 2 Ill. App. 2d 83, 118 N.E.2d 636 (1954 ), Geneva Const. Co. v. Martin Transfer & Storage Co., 351 Ill. App. 289, 114 N.E.2d 906 (1953 ) is also a state that grants the insurer an exclusive right to maintain the third-party action after it has paid compensation is also noteworthy. If the insurer sues on an implied contract of indemnity rather than in tort, the injured employee would lose any chance of recovering tort damages in excess of the amount of compensation. This is, of course, but another way of stating the general criticism of giving either the insurer or the employee the exclusive right to sue; if the insurer has the exclusive right he has no economic interest in seeking any recovery in excess of the compensation benefits and the employee ought not to have to depend on the insurer's good will in obtaining the balance. If, on the other hand, the exclusive right is given to the employee, the insurer should not be dependent for reimbursement on the diligence of ill-informed, irresponsible or dishonest employees.
78. See the Anderson and Bernard cases, supra note 72. See also In the Matter of Estate of Hertell, 135 Misc. 36, 237 N.Y. Supp. 655 (Surr. Ct. 1929 The Supreme Court of Wisconsin established a unique doctrine in two relatively early cases 83 which have since been often distinguished but never overruled.
8 4 In those cases, after compensation had been paid under Wisconsin law for deaths occurring in Michigan and Indiana, the administrators of the two employees commenced wrongful-death actions in Wisconsin against the third-party tortfeasors. In each case, the third party moved to dismiss on the ground that award or acceptance of compensation under the Wisconsin act subrogated the insurer to the right of action for wrongful death. These motions were denied because, the court said, the cause of action for wrongful death was created by the Michigan-or Indiana-legislature, and hence to hold that payment of compensation under the Wisconsin act vested that right of action in the compensation insurer is, in effect, to hold that the Wisconsin legislature has extra-territorial power to modify the statutes of other legislatures. Plainly, the court concluded, Wisconsin has no such power. The fallacies in this reasoning have been explored many times and need not be set forth here. 85 The Wisconsin court stated an alternative ground for its holding which, however, does require comment. It said that the acceptance of compensation by the employee's dependents could not effect an assignment to the insurer because the dependents did not own the cause of action for wrongful death; and that, under the Michigan statute, for instance, the cause of action belongs to the employee's estate and can be asserted only by the administrator of that estate. This result fails to give adequate consideration to the insurer's interest in reimbursement. Although the court said by way of dictum that the insurer has a right-presumably on quasi-contractual grounds 1 0 -to reimbursement from the proceeds of the administrator's tort suit, this remedy requires two actions to accomplish what could be done in one and makes the insurer's interest in reimbursement entirely dependent upon the employee's or administrator's diligence and effectiveness in asserting the third-party claim. As the very existence of the subrogation provisions suggests, compensation insurers have found the employee's diligence and effectiveness lacking. An employee's "dependents" under a workmen's compensation act will often differ slightly from those who may recover for his wrongful death, but this difference need not prevent subrogation. It need affect only the distribution of the proceeds of the compensation award and the proceeds of the judgment in the wrongful-death action, with subrogation limited to the "compensation-dependents' " share in the proceeds of the wrongful-death suit.
8
The administrator does not "own" the cause of action for wrongful death in any real sense, and his standing as plaintiff, as well as the subrogated insurer's, is a procedural question that should be governed by the law of the forum. 89 
Forum as the Place of Injury but not the Place of Compensation
In by far the largest number of cases involving a third-party tort action commenced in the state of injury the courts have chosen the law of the state under which compensation was paid 90 to determine entitlement to sue. A few 86. See note 77 supra. 87. Breitwieser v. State, 62 N.W.2d 900 (N.D. 1954) . See also In the Matter of Estate of Hertell, 135 Misc. 36, 237 N.Y. Supp. 655 (Surr. Ct. 1929) . of these courts have referred to that law because it was the law of the place of the employment contract, which, by construction, incorporated the local compensation act.
0 ' In a minority of cases, on the other hand, standing to sue was established under the law of the forum on the ground that it was the law of the place of injury. Some of these decisions include specific references to the provisions of the compensation law of the place of injury ;92 others do not.9 3 A few suggest that the issue should be determined by the law of the forum not because it is the law of the place of injury but because the essential problem is whether the plaintiff is a real party in interest having capacity to sue.
94
Forum as Neither the Place of Compensation nor of Injury
Whenever a plaintiff commences a third-party action in a jurisdiction other than that of the place of compensation or injury, he usually chooses the state of the defendant's residence. Such a choice of forum, however, has not affected the plaintiff's chances of recovery. To the contrary, in practically all of these cases judgments were rendered against the third party regardless of whether the injured employee or his compensation insurer was the plaintiff, 5 and several decisions in this category emphasize a policy favoring third-party tort liability. 96 In order to sustain the right of the particular plaintiff to maintain his action, the courts in every case looked to the act under which compensation had been paid. 97 Whenever the statute of limitations was at issue in these cases, the courts have uniformly applied the limitations act of the forum " while holding the law of the state of compensation determinative of when the cause of action accrued and the nature of the right asserted by the subrogated insurer. Plaintiffs have occasionally found unusual favor in the judicial implementation of these policies. Thus, a federal court in Tennessee interpreted the Texas compensation act as modifying the Texas common law and postponing the accrual of a cause of action in tort until the injured employee applied for compensation. 99 The plaintiff was likewise benefited when a California insurer sued the third party in a Pennsylvania federal court to recover compensation paid a worker in California for injuries caused in California by the negligence of defendant's employee. The court held that, for statute of limitations purposes, the cause of action asserted by the insurer was one for injury to property. 1 '°A ccordingly, Pennsylvania's six-year limit for property damage was allowed.
The results in the foregoing cases place an undue burden on third-party defendants. They are subjected to possible lawsuits for much longer periods than other tortfeasors merely because the victims of their negligence are employees with compensable injuries. These adventitious factors are unsatisfactory grounds for nullifying the policy underlying the relatively short period of limitations for personal injury actions. Moreover, the holding in those cases conflicts with the majority rule on the nature of the insurer's right as formulated in, for example, Maryland Casualty Co. v. Paton.',' There, an insurer sued a third party to recover compensation paid under the California act for a wrongful death which had occurred in Oregon. In dismissing the suit, the court rejected the plaintiff-insurer's contentions that its cause of action was separate and distinct from the action for wrongful death, and that the period of limitations on its cause of action did not begin to run until it had paid compensation to the deceased employee's dependents.
10 2 This holding is, of course, consistent with the view that the insurer's right to sue third parties places him in the same position as the compensated employee and accords him no more than the capacity to assert the employee's cause of action.'
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Cases in Which no Compensation Award was Made before the Tort Action Commenced
In a few instances, employees have suffered compensable injuries and begun third-party tort actions before receiving either compensation or an award. Without exception, the question of the choice of law to determine entitlement to sue was resolved solely by reference to the tort law of the place of injury, not to the third-party provisions of that jurisdiction's workmen's compensation act.1°4 Indeed, in one case, the injured employee was permitted to 0 maintain the third-party action in the courts of the place of injury despite the fact that the local compensation act would have barred him from doing so had he previously accepted compensation. 05 
The Trend in the Courts
Of the courts which have considered the problem, a sizable majority 100 have concluded that the question of entitlement to sue in third-party tort cases should be resolved according to the provisions of the act under which compensation was paid. A number of these cases were decided at a time when many compensation acts provided that acceptance of compensation by an injured employee terminated his interest in any tort cause of action against a third party.
10 7 Courts' inquiries about entitlement to sue naturally ended with the discovery that the employee had no interest in the cause of action. Such provisions no longer exist, 0 s however. Compensation acts now commonly provide for subrogation only to the extent of the compensation paid, and the employee is entitled to all tort damages recoverable in excess of that amount. Nonetheless, present statutes do not deal effectively with the conflict-of-laws problems involved in tort and wrongful-death actions against third parties. For example, no guidance is given for choosing among the states' conflicting requirements as to who may initiate a wrongful-death action.' 00 Moreover, no procedure exists for assuring a legally enforceable remedy both to the employee and to his insurer in conflicts cases.
The courts are therefore free to adopt the conflicts rules that best effectuate the purposes of the third-party provisions in workmen's compensation statutes. A minority of courts are developing such rules. 10 These courts look to the law of the state under which compensation has been paid only for the purpose of determining whether the plaintiff is a real party in interest. If he is, the question of entitlement to sue is resolved by the law of the forum."' This practice is consistent with accepted choice-of-law rules applicable to problems of capacity to sue.
12 It also enables courts to achieve the basic policy objectives of the third-party provisions: to prevent the defendant from avoiding liability, to avert the unjust enrichment of the employee, to protect the insurer's rightful expectation of reimbursement, and to safeguard the defendant's interest in avoiding a multiplicity of suits. Additionally, the courts are not required to administer a sister state's case law and the third-party provisions of its compensation act," 3 but can resolve the entitlement-to-sue problem by concepts with which they are more familiar.
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CONCLUSION
In recent years, most states have either abandoned or greatly modified the cumbersome and inequitable election requirements of earlier third-party provisions; an injured employee may now recover both compensation from his employer and a tort award from the third-party tortfeasor, subject only to the compensation insurer's right of reimbursement. At the same time, many states have adopted provisions designed to protect the rights of both employee and insurer in a claim against the third party, and to enable either or both to enforce that claim.1 5 In conflicts cases, changes of equal importance have taken place. Decisions based upon a mechanical application of textbook formulas are now rare. In cases involving a choice of law to determine whether or not the defendant is a third party, the courts more and more are weighing and balancing a broad variety of factors to choose the applicable law. Increasingly, decisions involving a choice of law for determining whether the plaintiff is a proper party to maintain the third-party suit tend to soften the rigid procedural provisions which remain a part of some workmen's compensation acts. Dismissals on the ground that the plaintiff is not a proper party to bring the action are becoming less and less frequent; and the courts are usually successful in choosing a law which, when coupled with appropriate procedural devices, adequately protects the legitimate interests of the three parties principally concerned.
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Cf. the mechanical jurisprudence in Hebia v. Select Lake City Theatre Operating Co., 11 F.R.D. 113 (N.D. Ill. 1950) .
114. That this is of more than incidental importance is indicated by Cardozo's oftquoted remark that conflict of laws is "one of the most baffling subjects of legal science . . . ." CARDoZo, THE PARADOXES OF LEGAL SCrENcE 67 (1928) . See also PRos-SER, SELECTED Topics ON THE LAW OF TORTS 89 (1953) : "The realm of the conflict of laws is a dismal swamp, filled with quaking quagmires, and inhabited by learned but eccentric professors who theorize about mysterious matters in a strange and incomprehensible jargon. The ordinary court, or lawyer, is quite lost when engulfed and entangled in it."
115. See Riesenfeld, supra note 108, at 569.
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